





VoL. 90 


CENTRAL LAW JOURNAL 


349 














Central Law Journal. 


ST. LOUIS, MO., MAY 14, 1920. 














THE “GAP” BETWEEN THE LAW AND 
BUSINESS USAGES. 





Mr. Maine declared in the last century 
(Ancient Law, p. 24, 8th ed.), that “social 
necessities and social opinion are always 
more or less in advance of law. We may 
come indefinitely near to the closing of the 
gap between them, but it has a perpetual 
tendency to reopen. Law is stable; the 
societies of which we are speaking are pro- 
gressive.” But it is the next sentence of 
this self-evident truth, writen in 187, to 
which it is desired to direct attention. It is 
done with the intention of supplying the 
rcason why the courts should be ever alert 
in closing this “gap.” Said Mr. Maine, 
“The greater or less happiness of a people 
depends on the degree of promptitude with 
wnich the gulf is narrowed.” 


Now the judicial answer for failure to 
do so is that appeal should be made to the 
Legislative department of government. 
That is a valid excuse when the cout is 
contronted by the barrier of a statute or 
the common law. It is proposed to argue 
that in all other instances it is the duty of 
the courts to close the “gulf” between 
business necessities or conveniences and 
the law, (1) in the interest of a progiessive 
commerce as well as (2) to prevent cum- 
bersome legislation. For a satisfying ex- 
ample one has but to observe the gradual 
and highly practical development of Amer- 
ican interstate commerce under the wisdom 
of John Marshall. It is but one of the 
finest illustrations of Sir Henry Maine’s 
philosophy of the law keeping step with the 
onward march of business. And it is well 


to be mindful that no code of statutes, even 
could they have been agreed upon by a 
political Congress, could have served the 
purpose in that contentious era or at any 











other time. With the power of prescience 
Marshall provided law for the future; with 
a knowledge of commerce he supplied the 
need of the present. 

What are the processes by which the 
“gap” shall be closed? Mr. Maine 
(supra, p. 25) would bring law into har- 
mony with society and commerce chrough 
the instrumentalities of legal fictions and 
equity as well as legislation, the three 
agencies historically used for the purpose. 
It supports our argument to recall that rem- 
edial equity is everywhere older than rem- 
edial legislation (supra, p. 26). It is only 
in political times that men have cast their 
destiny with the gamble of legislative re- 
lief instead of the sound reasoning of the 
courts. ‘The failure of the courts to “close 
the gap,” when opportunity presented can- 
not escape suspicion as a serious causative 
influence in destroying commercial faith in 
the practical understanding of judges of 
business needs and usages. There will not 
be two minds as to the benevolent uses of 
equity in preventing hardships created by 
that very law which we pretend to be 
obliged to respect. If the chancellor may 
stay the law, may he not with greater right, 
create new law in response to new condi- 
tions? 

In order to eliminate it from further con- 
sideration, it is timely to remark that a 
“legal fiction any assumption 
which conceals, or affects to conceal the 


signifies 


fact that a rule of law has undergone alter- 
ation, its letter remaining unchanged, its 
operation being modified.” ‘This is in fact 
a complete stay of the law and falls in 
neither of the other two classes. 


These preliminary remarks are intended 
to bear evidence that the great Law-Givers 
of all times have striven to keep the law 
in harmony with the demands, require- 
ments and customs of society and com- 
merce to the extent of inventing instru- 
mentalities that would facilitate the effort. 
It has proven to be the highest judicial wis- 
dom. We may now with better under- 
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standing of the intent and more confidence 
in the result proceed to apply the 
principle. 


American commerce is developing new 
theories and new conditions that in due 
course of time become acceptable customs 
with all the force and dignity of the an- 
cient “customary law.” It is concluded that 
these customs, when not inconsistent with 
the statutory or common law, could with 
great assistance to the course of commerce 
be recognized by the Courts, without the 
aid of the three agencies mentioned for 
the process would be the making of law— 
judicial law—the best in history. This is 
what made John Marshall’s great reputa- 
tion. ‘The law merchant would thereby 
become law by simple adoption. That is 
a policy dictated by harmony, but it is one 
of prudence and expediency. It closes the 
“gap” between the law that exists and as 
the law is needed. It is the height of wis- 
dom in the courts to permit society to work 
out its own rules when possible. The great 
common law of England is but “the sol- 
emn decisions of courts which have admin- 
istered justice in the very same halls for 
nearly eight hundred years.” (Tyler’s 
Stephen on Pleading.) Commerce will 
eventually perform this act in a crude way 
through legislation. On general principles, 
the prevention of unnecessary legislation 
should be one of the first duties of good 
citizenship and judicial discretion. We 
come now to apply the principle to a con- 
crete commerce enterprise. 


The automobile business has taken a 
high place in American commerce. Its 
tremendous resources have drafted some 
of the best legal and commercial intellect, 
learning, genius and energy. Its simplicity 
of development has reflected that partici- 
pation. This phenomenal industry has 
come into the closest contact with every 
class of people. The inspiration of compe- 
tition has assured a respect for public 
sentiment. ‘The practices that have crystal- 





jized into well defined and acceptable cus- 
toms, therefore, have the earmarks that 
command respect. One of these is the 
mortgage given on the individual car that 
enables the retail dealer to carry a sub- 
stantial exhibition stock without capital and 
permits the sale to the user on attractive 
terms. A business in a highly luxurious 
article was thereby put on a cash productive 
basis. Many large corporations were 
promptly organized to finance this new in- 
dustry and much good bankable security 
was created. The Supreme Court of Ap- 
peals of Virginia has so applied the law that 
this custom must be stopped. (Boice v. 
Finance, etc., Co., March 18, 1920, 102 
S. E. 591.) 


“Boice, without making any examination 
whatever of the records, purchased an au- 
tomobile of W. F. Gordon, a licensed deal- 
er in automobiles in the city of Richmond, 
that was displayed on his salesroom floor, 
paid him the purchase price and took pos- 
session of the automobile. Gordon had 
previously given a mortgage on the auto- 
mobile to secure the purchase price, which 
was duly recorded, to secure a loan of 
money obtained from the Finance and 
Guaranty Corporation. The loan was not 
paid, and the Finance and Guaranty Cor- 
poration, hereinafter called the guaranty 
company, brought this action of detinue to 
recover possession of the automobile, and 
there was a judgment in its favor in the 


trial court.” That judgment was reversed - 


by the Supreme Court. 


The Virginia court classifies automobiles 
with “a stock of goods, wares and mer- 
chandise.” In defiance of the custom to 
the contrary it argues: “Is there anything 
then in the character of automobiles that 
should put them in a different category 
from ordinary goods, wares and merchan- 
dise? It is true that they are bulky and 
are easily susceptible of accurate descrip- 
tion and continued identification through 
the medium of the registry laws. They 
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also involved the expenditure of consider- 
able sums of money. But this is the mere 
statement of a fact, not a reason for the 
supposed distinction.” 

It also ignores the fixed custom of the 
automobile trade that titles to motor cars 
have to be examined and are examined as 
consistently as titles to real estate. Every 
now and then some thoughtless person 
omits the precaution, in both cases, but to 
prevent this purely personal misfortune 
the obstruction of a fixed course of com- 
merce is hardly justified, apart from the 
violation of the great principles contended 
for by Mr. Maine. The Virginia court in 
justification of its position, argued that “the 
constructive notice furnished by a recorded 
mortgage or deed of trust in such cases is 
not sufficient. The act of knowingly per- 
mitting the goods to be so handled and 
used by the seller in the ordinary and usual 
conduct of his business is just as destruc- 
tive of the rights of the creditor as if such 
permission had been expressly granted in 
the mortgage or deed of trust.” 

By all of which it is intended to point 
out that, in the light of what has been said, 
a splendid opportunity was lost for closing 
Sir Henry Maine’s “gap” between the fixed 
law and a progressive commerce; that the 
result of the decision will be a little more 
lobbying and a little more legislation ; and 
that it is as preferable to have the courts 
make the laws today as in John Marshall’s 
time. THomas W. SHELTON. 








NOTES OF IMPORTANT DECISIONS. 


RIGHT OF MANUFACTURER TO BIND 
RETAILER TO OBSERVE RESALE PRICES 
BY CONTRACTS.—The precise distinctions to 
be observed in applying the rule denying the 
right of the manufacturer to fix prices on re- 
sale of article, as announced in Dr. Miles Med- 
ical Co. v. Park & Sons Co., 220 U. S. 373, 31 
Sup. Ct. 376, are made clearer by the recent de 
cision of the Supreme Court in United States 
v. Sehrader’s Son, 40 Sup. Ct. 251. 





In the Schrader case it appeared that the de- 
fendant manufactured rubber tire valves, 
pneumatic gauges and other automobile acces: 
sories which it sold to tire manufacturers and 
jobbers. Before selling any of its goods to a 
customer the latter was required to execute a 
contract which granted a license to. the pur 
chaser to resell the articles bought at prices 
to be fixed by defendant from time to time. 
If purchaser refused to sign the contract he 
could not secure the goods he desired. De- 
fendant was indicted on this state of facts as 
being engaged in a combination made crim- 
inal under the Sherman Act. The District 
Court, relying on the case of United States v. 
Colgate Co., 250 U. S. 300, 39 Sup Ct. 465, sus- 
tained a demurrer to the indictment. On ap- 
peal the Supreme Court reversed the case and 
remanded it for trial. 


There has been considerable controversy and 
confusion over the extent to which a manufac- 
turer may fix prices for resale of an article, 
and this controversy has become confusion 
worse confounded since the decision of the 
Supreme Court in the Colgate Case, which ap- 
parently recognized the right on the part of 
the manufacturer to specify resale prices. In 
that case it was said: 


“The purpose of the Sherman Act is to pro- 
hibit monopolies, contracts, and combinations 
which probably would unduly interfere with 
the free exercise of their rights by those en- 
gaged, or who wish to engage, in trade and 
commerce—in a word, to preserve the right of 
freedom to trade. In the absence of any pur- 
pose to create or maintain a monopoly, the act 
does not restrict the long-recognized right of 
trader or manufacturer engaged in an entirely 
private business, freely to exercise his own in- 
dependent discretion as to parties with whom 
he will deal. And, of course, he may announce 
in advance the circumstances under which he 
will refuse to sell.” 


The District Court in the Schrader case de- 
clared that it could not reconcile the Miles 
case which made illegal contracts, fixing prices 
on resale, with the Colgate case holding valid 
a refusal of a manufacturer to further deal 
with retailers who refused to sell his goods at 
prices quoted to him for resale purposes. On 
this point the trial court said: 


“IT can see no real difference upon the facts 
between the Dr. Miles Medical Company Case 
and the Colgate Company Case. The only dif- 
ference is that in the former the arrangement 
for marketing its product was put in writing, 
whereas in the latter the wholesale and retail 
dealers observed the prices fixed by the ven- 
dor. This is a distinction without a differ- 
ence. The tacit acquiescence of the wholesalers 











352 CENTRAL LAW JOURNAL No. 20 























and retailers in the prices thus fixed is the 
equivalent for all practical purposes of an ex- 
press agreement. Granting the fundamental 
proposition stated in the Colgate Case, that the 
manufacturer has an undoubted right to 
specify resale prices and refuse to deal with 
any one who fails to maintain the same, or, as 
further stated, the act does not restrict the 
long-recognized right of a trader or manufac- 
turer engaged in an entirely private business 
freely to exercise his own independent discre- 
tion as to the parties with whom he will deal, 
and that he, of course, may announce in ad- 
vance the circumstances under which he will 
refuse to sell, it seems to me that it is a dis- 
tinction without a difference to say that he 
may do so by the subterfuges and devices set 
forth in the opinion and not violate the Sher- 
man Anti-Trust Act; yet if he had done the 
same thing in the form of a written agreement, 
adequate only to effectuate the same purpose, 
he would be guilty of a violation of the law. 
Manifestly, therefore, the decision in the Dr. 
Miles Medical Case must rest upon some other 
ground than the mere fact that there were 
agreements between the manufacturer and the 
wholesalers, * * * ” 


It seems, however, that the District Court 
stumbled over the very distinction the Su- 
preme Court had taken the pains to lay down 
in the Colgate case. On this point, Justice 
McReynolds, speaking for the Court in, the 
Schrader case, said: 


“The court below misapprehended the mean- 
ing and effect of the opinion and judgment 
in that cause. We had no intention to over- 
rule or modify the doctrine of Dr, Miles 
Medical Co. v. Park & Sons Co., whére the ef- 
fort was to destroy the dealers’ independent 
discretion through restrictive agreements. Un- 
der the interpretation adopted by the trial 
court and necessarily accepted by us, the in- 
dictment failed to charge that Colgate Com- 
pany made agreements, either express or im- 
plied, which undertook to obligate vendees to 
observe specified resale prices, and it was 
treated “as alleging only recognition of the 
manufacturer’s undoubted right to specify re- 
sale prices and refuse to deal with any one 
who fails to maintain the same. It seems un- 
necessary to dwell upon the obvious difference 
between the situation presented when a man- 
ufacturer merely indicates his wishes concern- 
ing prices and declines further dealings with 
all who fail to observe them, and one where he 
enters into agreements—whether express or 
implied from a course of dealing or other cir- 
cumstances—with all customers throughout 
the different states which undertake to bind 
them to observe fixed resale prices. In the 
first, the manufacturer but exercises his inde- 
pendent discretion concerning his customers 
and there is no contract or combination which 
imposes any limitation on the purchaser. In 
the second, the parties are combined through 
agreements designed to take away dealers’ con- 
trol of their own affairs and thereby destroy 
competition and restrain the free and natural 
flow of trade amongst the states.” 








SPECIFIC PERFORMANCE WHERE 
THERE HAS BEEN MATERIAL MISREP- 
RESENTATION. — Some interesting questions 
concerning the enforceability by specific per- 
formance of contracts for the purchase of real 
property were decided by the Court of Appeals 
of New Jersey in the recent case of Muller vy. 
Weiss, 109 Atl. Rep. 356. 

The contract sought to be enforced in this 
case contained a provision that a convey- 
ance would be made and accepted subject to, 
inter alia, “all restrictions and covenants of 
record.” When this was read to defendant, 
and before it was signed. he asked the com- 
plainant what the restrictions were, and he said 
that they only forbid the keeping of a saloon 
on the land. The proof showed that the deed 
by which complainants acquired title to a 
material portion of the land was subject t:- 
other restrictions, which limited the use « 
the land to any building other than a dwelling 
house to cost not less than $4,000, to be of a 
required height and to be arranged in apart- 
ments not less than three stories in height 
and to be arranged for not more than three 
families. The vice chancellor found that the 
defendant was induced to enter into this con- 
tract through the fraudulent misrepresentation 
of the complainant as to the character of the 
restrictions which incumbered the property, 
and the Court of Appeals agreed with his find- 
ings on this branch of the case. 


The plaintiff sought to overcome the objec- 
tion of a material misrepresentatiin with re- 
spect to the restrictions on the property by 
having the former owner of the subdivision 
one John G. Gerber, who had inserted the 
restrictive covenants in the original deeds to 
each lot in the subdivision, to release by quit- 
claim deed the restrictive covenants running 
with the land in the lots which were the sub- 
ject of this particular contract. In holding 
that these restrictions could not be removed 
by the grantor who created them, the Court 
said: 

“There is another reason why this release 
cannot have the effect which the complainants 
urge, and that is it appears in the case that 
Gerber had sold, prior to this contract, to dif- 
ferent persons, a number of lots designated on 
his map, subject to the same restrictions which 
he attempted to release, and he cannot in such 
manner release the rights of former purchasers 
to enforce a restriction made, presumably for 
their benefit and as a part of the inducement 
for their purchase. The release of Gerber 
would not destroy the right of prior nuyers to 
the benefit of a general scheme, nor relieve the 


defendants from the possibility of lawsuits by 
such owners to enforce such restrictions.” 
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PREFERENTIAL RIGHTS OF 
SHAREHOLDERS. 


Questions of some nicety occasionally 
arise in ascertaining the rights of the re- 
spective classes of shareholders in a com- 
pany. ‘The imporant point practically is 
to see that in drawing the constitution of 
the company the-position and privileges of 
the various classes be clearly defined. If 
this is done it will save much trouble and 
possible recrimination afterwards. A re- 
cent decision here,’ while it does not intro- 
duce any novel principle into company law, 
reafirms some points of much practical 
moment. As in all such case the decision 
expended on the construction of certain 
clauses in the articles but principles of in- 
terpretation emerged which are of general 


importance. 


The case was brought for the purpose of 
settling certain questions which had arisen 
between the “A” Preference and the “B” 
Preference shareholders. It seems the 
company some years ago was in financial 
difficulties and its creditors agreed to 
scheme whereby they compounded their 
claims for “A” Preference shares and the 
original preference shares were cut down 
in value and became “B” Preference. In 
carrying out this arrangement a special 
resolution was passed that out of the profits 
of the company after making due provision 
for depreciation and reserve fund the “A” 
Preference shareholders should receive as 
a first charge thereon a cumulative prefer- 
ential dividend at the rate of 8 per cent, 
and that the holders of the “B” Prefer- 
ence should receive as a second and post- 
poned charge a preferential dividend at the 
rate of 5 per cent. 


For some years after this re-organiza- 
tion the revenue of the company did little 
more than meet current expenses. For some 


(1) Ferguson & Forrester, Ld., v. Buchanan, 


1920,1 8S. L. T. 85. 





time no dividend was paid to the “A” share- 
holders and since 1904 no dividend was 
paid to the “B” shareholders. The arrears 
of dividend on the “A” preference shares 
have now however been paid up to date and 
there remained a substantial balance after 
providing for depreciation and reserve at 
the credit of profit and loss account avail- 
able for division among the shareholders. 
The question then arose and this was the 
point on which the opinion of the Court 
was sought, whether the “B” Preference 
shareholders were entitled to receive out of 
the distributable profits in any year not only 
a preferential dividend of 5 per cent for 
that year but also a similar dividend for 
each and every preceding year in which the 
distributable profits had not sufficed for the 
payment of a dividend on the “B” Prefer- 
ence shares in preference to the rights of 
the ordinary shareholders and other post- 
poned interests. 


In dealing with this question the Court 
in the first place pointed out that the words 
of the special resolution referred to pro- 
vided for payment out of the profits of 
the company and reminded the parties of 
the well marked distinction in company 
law between providing that dividends are 
to be paid out of “the profits of the com- 
pany” and to be paid “out of the profits of 
each year” of the company. In this case 
they could not read the words of the reso- 
lution “out of the profits of the company” 
as meaning anything else than that the 
profits there referred to were the whole 
profits of the company. 


The argument was next used as against 
the B Shareholders that as regards the 
holders of the A preference shares their 
dividend was stated to be a “cumulative 
preferential dividend” whereas the word 
“cumulative” was not related as regards 
the preference dividend of the B prefer- 
ence shareholders. The relation of this 
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point to the way in which the profits were 
defined in the special resolution was shown 
to be very material. According to the defini- 
tion in Stroud’s Dictionary of Law Terms 
“a preferred dividend is prima’ facie 
cumulative so that the failure of profits 
wherewith to pay it in any one year will be 
made good out of any profits that may be 
made in a subsequent year ;” and Palmer in 
his Company Law points out that the use 
of the word cumulative prevents doubt. 
Sut on the construction of the resolution 
before them in which that word was omitted 
as regards the “B” shares, the Court held 
no hesitation in finding that a preference 
dividend out of profits implies a dividend 
out of the whole profits and not out of the 
profits of an particular year thus effecting a 
“cumulative preference.” “If support for 
this position were needed it will be found in 
the case of Foster v. Coles.* There the 
dividend was originally declared to be a 
cumulative preference dividend. In a sub- 
sequent amended set of articles the word 
“cumulative” was struck out and it was 
simply left to be a preference dividend. But 
it was held that though the change had 
been effected it made no difference as re- 
gards the cumulative character of the right 
for in any event, as the judge in that case 
observed, the preference share holders were 
entitled to have any deficiency in their divi- 
dends made up out of the profits of the sub- 
sequent years. And again there is the case 
of Patrick Hillhead and Maryhill Gas Co. 
Id. v. Taylor.* There was a distinction 
taken there between certain of the divi- 
dends in respect that one of them was de- 
clared to be a charge for dividend for the 
year and “all arrears” whereas these words 
did not occur as regards certain of the other 
dividends ; it was urged therefore that divi- 
dends where the words did not occur were 
not to be cumulative. But the Lord Presi- 


(2) 1906 W. N. 107. 
(3) 1888 15 R. 711 at p. 713. 





“The fourth rule is 
that ‘in payment to the preferential share- 
hoiders if any of their dividends according 
With regard 
to that rule it is said that the words ‘all 
arrears’ which occur in rule 1 are omitted 
and it is therefore contended that the direc- 


dent there said this: 


” 


to their respective priority.’ 


tors are not entitled to pay arrears of 
these dividends. I think that it is far too 
strict, I may say too fanciful a construction 
of the rule. If the rights of preference 
shareholders are such as I have stated them 
to be I cannot think they can be cut off 
by any such construction of the articles of 
association.”” And accordingly the omis- 
sion of these words in regard to the divi- 
dend to one set of shares was not held suff- 
cient to deprive them of the preferential 
character so as to make them non-cumula- 
tive. 


In short the use of the terms preferential 
and “cumulative preferential’ in describ- 
ing dividends is not conclusive, the reality 
of the matter has to be looked at and the 
reality of it is in the manner in which a 
preference dividend is paid—whether out 
of the profits of each year or out of the 
profits of the company. The Lord Justice 
Clerk in the case we are dealing with tersely 
stated the position in the following words: 
“Reading the clause as a whole it seems to 
me that the A Preference shareholders and 
the B Preference shareholders are given a 
charge on the profits which entitles them 
to get out of the profits whether they were 
for the year actually in question or for any 
subsequent year that would make their 
dividends preferential dividends in the or- 
dinary sense of the term and that to my 
mind means a preferential cumulative div- 
idend. I think if there had been no other 
word than preferential that that would 
involve that it was cumulative.” 


Donatp Mackay. 
Glasgow, Scotland. 
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JUDICIAL DISCRETION. 


The fundamental rules respecting judi- 
cial discretion to be exercised by trial 
Courts have been torn to pieces and thrown 
to the winds. Repeated attempts to define 
the term “judicial discretion” have led 
to almost as much confusion as similar at- 
tempts to define the term “reasonable 
doubt.” Does there never come a stage in 
such refinements when further definition 
and division is, at least, ill-advised ? 


Lord Coke defined judicial discretion as 
the “science or understanding to discern 
between falsity and truth, between wrong 
and right, between shadow and substance, 
between equity and colorable glosses and 
pretenses.” He probably did not obscure 
the matter when he further added that 
discretion of Court was an “ability to dis- 
cern by the right line of law and not by the 
crooked cord of private opinion.” When 
the Colorado Supreme Court,’ following 
many others of high repute, and particularly 
California,* defined it as “an impartial dis- 
cretion, guided and controlled in its exer- 
cise by fixed legal principles,” it certainly 
skidded a trifle. Such a discretion may be 
so “guided,” but if it may also be so “con- 
trolled” there is no discretion. The at- 
tempt to reason away this principle seems 
to be prompted by that view of its exercise 
expressed by the Supreme Court of Ala- 
bama when that Court said, “The discretion 
of a judge is the law of tyrants. It is al- 
ways unknown. It is different in different 
men. It is casual and depends upon consti- 
tution and passion. In the best it is at times 
capricious. In the worst it is every vice, 
folly and madness to which human nature 
is liable.”* Long after, the same Court 
sought to soften the harshness of that lan- 
guage by attempting to distinguish between 
that kind of discretion which is vested in a 
jury and that kind which is vested in a 
Court, and succeeded only in making itself 


(1) Byers v. McPhee et al., 4 Colo. 207. 
(2) Bailey v. Taffee, 29 Cal. 424. 
(3) Ex parte Chase, 43 Ala. 303-310. 
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ridiculous by the absurdity of its reason- 
ing. New York has tried to draw a line 
between an absolute discretion in a trial 
Court and that which is governed by fixed 
legal rules,’ and it must be admitted that in 
this attempt New York is, if anything, a 
little less logical than Alabama. The loose- 
ness with which language is used in these 
definitions is well illustrated by the attempt 
of the Supreme Court of Nebraska to point 
out that certain matters are “largely within 
the discretion of the Court.”* What guide 
such a statement would furnish for a trial 
Court it is difficult to conceive. Is it not 
after all true that Senator Tracy best sizes 
up the situation when he says that “What 
is to be understood by a discretion that is 
governed by fixed legal principles is, I must 
be allowed to say, something that I have 
not found satisfactorily explained, and what 
it is not easy for me to comprehend,” and 
did not the Supreme Court of the United 
States lay down the correct rule when it 
said that ‘““Whenever a statute gives a dis- 
cretionary power to any person to be exer- 
cised by him upon his own opinion of cer- 
tain facts, it is a sound rule of construction 
that the statute constitutes him the sole and 
conclusive judge of the existence of those 
facts?”* The entire difficulty as to this 
subject is due to a misconception on the 
part of the people of the functions of a 
trial Court and an unconscious eagerness 
on the part of appellate Courts to exercise 
their own discretion where no discretion is 
given them. 


The story of the judge who took evi- 
dence to determine whether a certain con- 
tract in litigation before him was so inequi- 
table in its terms as to shock the conscience 
of the chancellor is well known. The ab- 
surdity of taking evidence to determine the 


(4) Brown v. State, 109 Ala. 70. P 

(5) In Matter of Eldridge, 82 N. Y. 161; P. 
ex rel. Gas Light Co. v. Common Council, 78 
N. Y.. 66. 

(6) Mulhollan v. Scroggin, 8 Neb. 202. 

(7) Judges v. The People, 18 Wend. (N. Y.) 
99. 

(8) Martin v. Mott, 12 Wheat. 19; 6 L. Ed. 
(U. S.) 537. 
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tenderness of his own conscience disap- 
pears in view of the rulings in some of the 
cases wherein it has been determined by 
appellate Courts that, although the chancel- 
lor found that his conscience was shocked, 
there was nothing to shock it; or where he 
determined that it was not shocked that 
it ought to have been. . 


I come now to the particular application 
of a rule of judicial discretion which I de- 
sire to point out, and the strange inconsis- 
tency in*the law which has arisen by rea- 
son thereof. That is, the discretion which 
has been vested in trial judges to set aside 
the verdicts of juries which do not meet 
with their approval; in fact, the order 
which has been issued to them to do so in 
such cases, in the face of the fact that they 
have been deprived of any right to control 
those verdicts by the slightest expression 
of opinion concerning the facts upon which 
they are based. 


Where the English common law rule and 
the rule of the federal Courts is followed. 
that the law is for the Court and the facts 
for the jury, under the guidance of the 
Court, and where, so long as the jury’s 
province is plainly pointed out to them in 
the instructions, no mere expression of 
opinion on the evidence by the presiding 
judge is held to be error, little confusion 
results. Under such conditions judges ex- 
pressed opinions when such expressions 
were necessary for the guidance of jurors, 
or refrained from doing so when they 
seemed unnecessary. But with the attempts 
by judicial construction, in some of the 
states where jurors are by constitutional 
provision made the judges of both the law 
and the facts, to confine them to the law as 
laid down by the Court in instructions, or 
tell them just what weight they should give 
to such instructions in determining what 
the law is, and constitutional or statutory 
enactments under which the slightest sug- 
gestion of opinion on the part of the trial 
judge constitutes fatal error, confusion 
doubly confounded has come upon us, and 
the boundary line between the province of 





Court and the province of the jury has 
finally been reduced to so shadowy a line 
that its location is lost. 


Attempts have been made in many of the 
states to right the rank injustice which of- 
ten follows the verdict of a jury, where the 
judge is prohibited the expression of an 
opinion upon the facts, by authorizing the 
trial Court to substitute its own judgment 
for that of the jury, upon a motion for a 
new trial. The logical rule on this subject 
seems once to have been laid down by Chief 
Justice Brewer in this language: “When 
the evidence is nearly balanced or is such 
that different minds would naturally and 
fairly come to different conclusions there- 
on, the trial judge has no right to disturb 
the findings of the jury,” but in the same 
opinion Justice Brewer sweeps his conclu- 
sion entirely aside by saying that when 
the judgment of the trial judge tells him 
that the verdict ts wrong, “that, whether 
from mistake or prejudice or other cause, 
the jury have erred and found against the 
fair preponderance of the evidence, then 
no duty is more imperative than that of set- 
ting aside the verdict.’”® In other words, 
up to the point where the cause is finally 
submitted to a jury, the law is so jealous 
of the jury’s prerogatives and so suspicious 
of the fairness and ability of the trial judge 
that he may not even suggest to the jury 
that he has an opinion upon the facts, but 
after jurors, without a ray of light from the 
bench, have undergone the perspiring grind 
of protracted debate, the strenuous strug- 
gle of a forty-eight-hour deliberation, tak- 
ing desperate chances on a final disagree- 
ment, with the necessary result of a long 
and expensive second trial, and have finally 
returned such a verdict as might reasonably 
be expected under such circumstances, “no 
duty is more imperative” upon the trial 
judge than to set that verdict aside if he 


(9) K. P. Ry. v. Kinkle, 17 Kas, 145. 
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believes that it is “against the fair prepon- 
derance of the evidence.” That rule ap- 
plied to civil cases has been adopted in 
Colorado with respect to criminal cases.’° 

If trial judges were ever qualified to ex- 
press opinions upon the facts in a civil case, 
not for the control, but for the guidance of 
juries, and a civil case ever existed where 
such an expression of opinion was neces- 
sary or justified, it must be conceded as 
doubly true that those rules should apply 
to criminal cases where, but for the exist- 
ence .and exercise of such a right, a mur- 
derer may be turned loose red-handed upon 
a community or an innocent man sent to 
the gallows. 


Unquestionably, as the decisions now 
stand in Colorado and in most of the states, 
the law is that the trial Court may express 
If there be 
any evidence of the guilt of the accused in 
a criminal case, he may not take the case 
from the jury. If permitted to do so, for- 
mer jeopardy could be pleaded and the de- 
fendant finally discharged on a finding of 
fact made by the Court on disputed evi- 


no opinion upon the facts. 


dence; but upon the return of a verdict of 
guilty, if such verdict does not meet with 
the unqualified approval of the conscience 
of the Court, irrespective of the amount 
of evidence to sustain it, he must set that 
verdict aside. 


This same rule holds in California, it 
being said there that, “If the judge con- 
scientiously believes that the verdict is 
against the truth of the case; that it is con- 
trary to the weight of the evidence, he is 
bound to grant a new trial. Otherwise, the 
power of Courts over verdicts is a mere 
mockery and delusion.”** Why should a 
state so sensitive about preserving the pow- 
er of Courts over verdicts be so delicate 
about permitting the trial judge to exercise 

(10) 


(11) 
Cal. 522. 


Piel v. 
Hall v. 


People, 52 Colo. 1-9. 
The Bark “Emily Banning,” 33 





some control over those verdicts at the time 
when such control should be exercised? It 
has in such states become impossible, and 
doubtless should be impossible, to convict 
any man and have sentence pronounced 
without the approval of the judge to whom 
that unpleasant duty falls. If an innocent 
man, or one as to whose guilt a reasonable 
doubt exists, may not be sentenced without 
the approval of thé trial judge, is it not 
equally necessary that the same judge be 
at some stage of the trial permitted to exer- 
cise some influence to prevent the release of 
one as to whose guilt no doubt exists? Is 
it possible that individual rights are held 
so high and the safety of the public so 
cheap that while no man, however guilty, 
may be convicted except with the unqualified 
approval of the trial judge, yet the blackest 
criminal may be turned loose upon the pub- 
lic as the result of the mental and physical 
powers of endurance of a single juror, 
while the ablest and most conscientious 
trial judge is obliged to sit through weeks 
of the farce with no right to even hint at 
an opinion upon the facts? Is it not true 
that the trial Court should either be free 
to express such opinions as he sees fit or 
else be prohibited from interfering with 
those unjust verdicts returned upon con- 
flicting evidence by reason of his failure to 
speak? 


So long as the jury system remains the 
only logical rule is to permit trial judges 
a free expression of opinion on the facts 
and prohibit their interference with ver- 
dicts returned upon conflicting testimony. 
Any other makes the labor of juries in a 
large percentage of our trials a mere for- 
mality and their existence in the machinery 
of justice as useless as a wagon’s fifth 


wheel. 


There are few officials outside of judi- 
cial positions whose powers and duties can- 
not be specifically defined by written law, 
but the most important functions exercised 
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by a judicial officer in any administration 
of the law which is effective must be discre- 
tionary, and therefore not subject to control 
by inflexible stautes or rules, and not re- 
viewable. Any such control abolishes dis- 
cretion, and any such review substitutes the 
discretion of the appellate Court for the 
discretion of the trial Court. The injustice 
often arising can only be understood by 
those who have carefully studied the course 
of contested cases and fully realize how lit- 
tle of the flesh and blood of a living tria! 
cling to the dry bones of a judicial record. 
The ad- 
ministration of justice can never be made 
infallible while humanity is fallible. The 
right of a litigated cause can rarely be de- 
termined from mere printed words. It can 
be caught only in the atmosphere of a trial! 
Court room. It is to be read in the glance 
of an eye, in the quiver of a muscle, the 
flushing of a brow, the paling of a cheek, 
the faltering of a tongue—in the thousand 
things, seeming trivial in themselves, which 
the most skillful Court reporter cannot 
transcribe, but which in combination speak 
in tones so thunderous as to drown the 
puny efforts of the most vehement advo- 
cate. Hence, the rule, too often ignored to 
the undoing of the blind goddess: that 
Courts of review will not disturb findings of 
fact made by those who have seen and 
heard the witnesses if the evidence be con- 
flicting. The solution of all these difficul- 
ties, I contend, is to leave in our trial 
Courts the widest possible discretion and 
put upon their benches men of such unqual- 
ified ability and integrity as to stamp them 
in every way fit to be entrusted with such 
prerogatives. When you have done that, 
give them such security in their tenure as 
to guarantee independence, and such com- 
pensation for their services as their qual- 
ifications merit. Then will “the oppressor’s 
wrongs” and “the law’s delay” no longer 
furnish a sufficient excuse for suicide. 


H. P. Burke. 


The law is not an exact science. 


. Sterling, Colo. 








GARNISHMENT—AGENT OF DEBTOR 





DAKOTA NAT. BANK vy. BRODIE 
(HUGHES, Garnishee). 





Supreme Court of North Dakota. Jan. 10, 1920, 
Rehearing Denied March 1, 1920. 





(Syllabus by the Court.) 





176 N. W. 738. 





An agent of the defendant may be held as 
garnishee for property or moneys of the de- 
fendant in his possession. 





BRONSON, J. This is an appeal from judg- 
ment of the district court in favor of the plain- 
tiff and against the garnishee, the appellant 
herein. On December 31, 1918, the plaintiff in- 
stituted an action to recover the amount of a 
promissory note made by the defendant, upon 
grounds of false representations, as alleged, 
that the defendant was the owner of certain 
lands in McKenzie county. Garnishee process 
was then served upon the appellant herein, as 
a garnishee. His garnishee fees were not then 
paid, but later in the day were tendered to and 
received by him, but afterwards, in the even- 
ing of the same day, he returned such money 
to the officer. 


The appellant principally specifies error 


upon the grounds: 


(1) That the complaint sounds in tort, and 
not in contract, and therefore the claim was 
not subject to garnishment. 


(2) That the evidence discloses that the 
garnishee was not indebted to the defendant 
at the time of the service of the garnishee sum- 
mons for the reason that previously the bonds 
had been mailed back to the defendant. 


(3) That the garnishee at the time of the 
service of the garnishee summons was not paid 
garnishee fees as required by law. 


(4) That there is no evidence adduced of 
the value of the Liberty Bonds. 


(5) That in any event the garnishee was a 
mere agent of the defendant, acting pursuant 
to instructions, and not liable as a garnishee. 


Although, as contended by the appellant, the 
complaint may be construed as an action in 
tort, nevertheless the complaint sets forth 
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facts sufficient to constitute a cause of action 
in contract upon a promissory note. The par- 
ties to the main action have permitted it so to 
be construed, and the judgment, in fact, was so 
entered, pursuant to stipulation of the defend- 
ant’s attorney. Furthermore, the affidavit for 
a garnishment. in this action, made by - the 
plaintiff’s attorney, states that the cause of ac- 
tion is founded upon contract. In February, 
1919, the garnishee made his affidavit denying 
liability. On January 6, 1919, the plaintiff 
took issue with such affidavit. Later, in 
March, 1919, the garnishee made a motion 
upon the order to show cause for dismissal of 
the garnishment, upon the ground that the ac- 
tion was not upon contract. This motion was 
denied by the trial court. 


We are satisfied, therefore, upon this record, 
that the plaintiff and the defendant had the 
undoubted right to treat this action as an 
action on contract, and that the garnishee after 
disclosure was not in a position to question the 
nature of the main action, as treated and con- 
strued both by the parties and the court. See 
note 13 Am. Dec. 341; 100 Am. Dee. 511; 20 
Cye. 1076; Rood on Garnishment, § 182; Ihorn 
v. Wallace, 88 Ili. App. 562, 564; May v. Gesell- 
schaft, 211 Ill. 310, 71 N. E. 1001. 


Upon the issue that the property was not in 
the. possession of the garnishee at the time of 
the service of the garnishee summons, the trial 
court has found adversely to the contention of 
the appellant. Without reviewing in detail the 
evidence and circumstances necessary to jus- 
tify such findings, we are of the opinion that 
there is presented upon this record a question 
of fact whether the bonds were in the posses- 
sion of the garnishee at the time of the service 
of the garnishee summons, and, upon usual] 
presumptions, that the findings of the trial 
court in that regard should not be disturbed. 
Upon this record the contention of the gar- 
nishee concerning the payment of garnishee 
fees is without merit. The evidence is fully 
sufficient to establish a waiver in that regard. 
Concerning the question of value, the pre- 
sumption obtains that the bonds of our federal 
government are worth par value until the con- 
trary is shown. Section 7180, C. L. 1913; Pat- 
terson v. Plummer, 10 N. D. 95, 86 N. W. 111; 
Anderson v. Bank, 6 N. D. 497, 72 N. W. 916. 
There is some contention made upon this ap- 
peal that the garnishee was a mere agent of 
the defendant for a certain purpose, and as 
such could not be subject to garnishment. Un- 
der our statutes an agent may be liable for 





property in his possession belonging to his 
principal through garnishment proceedings. 
Section 7567, C. L. 1918; 20 Cye. 118. See, also, 
Shortridge v. Sturdivant, 32 N. D. 154, 155 N. 
W. 20; Petrie v. Wyman, 35 N. D. 126, 143, 159 
N. W. 616. 

The judgment is in all things affirmed, with 
costs to the respondent. 


CHRISTIANSON, ROBINSON, 
ZELL, JJ., concur. 


GRACE, J. (dissenting). The evidence is 
conclusive that at the time the garnishee sum- 
mons was served upon the garnishee he had 
no property in his possession belonging to the 
defendant. 


and BIRD- 


On December 30, 1918, the garnishee had by 
United States mail remitted to the defendant 
the bonds in question. There is no evidence 
to dispute this fact. He was not garnisheed 
until the following day. 


As we understand the matter, there was no 
order of the court restraining the garnishee 
from remitting the bonds as he did, and he had 
a perfect right to remit the bonds. Hence at 
the time of the service of the garnishee sum- 
mons he had no property in his possession 
or under his control belonging to the de- 
fendant. 


Note—Garnishment of Agent Holding Funds 
for Specific Purpose.—It is not attempted in this 
note to treat of agents of corporations being or . 
not garnishable, the authorities on this subject 
being in irreconcilable opposition. The rule as to 
garnishees of an individual generally is that their 
possession is to be deemed personal. But the 
specific purpose bringing about possession in an 
agent may qualify this general rule. 


Thus, where a check was received by a gar- 
nishee to be delivered to another, the check being 
made payable to the garnishee, this was held not 
a personal possession by him. Campbell v. Han- 
ney, 19 R. I. 300, 33 Atl. 444. The garnishee 
happened to be an agent of a corporation, but 
this fact was not stressed. It was said “the mail- 
ing of the check was tantamount to delivery to 
the company, and consequently it nor its agent 
did not have in their possession any of the per- 
sonal property of defendant.” In Atwood vy. Hale, 
17 Mo. App. 81, it was ruled that the whole tenor 
of attachment laws and garnishment thereunder 
regards operation on legal property rights, and, 
therefore, where there is employment and service 
making real possession and control with employer, 
the employe is not garnishable. 


In Skowhegan Bank vy. Farrar, 46 Me. 393, it 
was said there must be privity of contract, ex- 
press or implied, between the principal debtor and 
the garnishee. And, therefore, it was ruled that 
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where one had possession of mortgaged prop- 
erty as agent of mortgagee, he is not chargeable 
as garnishee of mortgagor “for the obvious rea- 
son that the mortgagor has not intrusted or placed 
the property in his hands.” 


In Barker y. Esty, 19 Vermont 131, it was said: 
“It has never been considered that trustee proc- 
ess (garnishment process) extended to any other 
class of débtors or demands than such as are 
the ordinary result of contract.” . 


In Penniman y. Ruffles, 6 N. H. 166, a case 
in which an attaching officer had placed goods 
with an auctioneer to sell, a third person sought 
to reach the proceeds in the hands of the auc- 
tioneer. The Court held him not liable “as there 
was no privity of contract between him and the 
(principal) defendant, and that he should ac- 
count to the officer who employed him.” 


In Freeman on Executions, § 162, it is said: 
“Garnishment, whether made under an attach- 
ment or under an execution, is a legal and not 
an equitable proceeding.” 


In 20 Cyc. 1018, it is said that property which 
has been turned over to an agent for the pay- 
ment of designated creditors notified of such dis- 
position and acquiesced therein, cannot have its 
disposition interfered with by other creditors or 
claimants. There are numerous cases cited in 
support of this proposition; thus Walton v. Beth- 
une, 37 Ga. 319; Johnson y. Pace, 78 Ill. 143; 
Van Winkle v. Iowa Iron, etc., Co., 56 Iowa 245, 
9 N. W. 211; Mayhew v.. Paine, 42 Me. 296; Col- 
lins y. Smith, 78 Mass. 431. 


And where notes or other demands have been 
given to an agent for collection, he cannot, prior 
to their collection, be made liable to garnish- 
ment. Thus in Mayes (Garnishee) y. Phillips, 
60 Miss. 547, where an attorney had been gar- 
nished as to possession of promissory notes due 

‘by third persons he was undertaking to collect, 
it was ruled he could not surrender them into 
the possession of the Court, and it had no power 
to compel him to collect them. 


In Hurbut v. Hicks, 17 Vt. 193, 44 Am, Dec. 
329, it was ruled that an attorney only could be 
made liable to trustee (garnishee) process if he 
collects the money after service of the process and 
previous to the making of his return. 


But where notes were delivered to an agent 
with instructions to pay proceeds, when collected, 
to certain notes, the Court thought it did not 
appear that this was an irrevocable delivery, so 
far as the proceeds were concerned, and they 
could be seized under a proceeding in garnish- 
ment in a suit against their owner. Clark v. 
Cilby, 36 Ala. 652, 76 Am. Dec. 343. This is a 
brief case and concerned merely an arrangement 
by the principal debtor. 


Where an attorney in answering summons in 
garnishment, declared on oath that he could not 
answer without disclosing matters confided to 
him in a professional relation, he should be ex- 
cused. White v. Bird, 20 La. Ann. 188, 96 Am. 
Dec. 393. 


So it appears that the right of garnishment of 
an agent is subject to some limitations, where 
facts may be shown that it interferes unduly with 
a situation outside of the ordinary relation be- 
tween a principal and his agent. 





ITEMS OF PROFESSIONAL 
INTEREST. 





WAR ASSOCIATION MEETINGS FOR 1920— 
WHEN AND WHERE TO BE HELD. 





American—Statler Hotel, St. Louis, Mo., Au- 
gust 25, 26 and 27. 
Arkansas—Hot Springs, June 2 and 3. 
Georgia—Tybee Island, May 27, 28 and 29. 
Hawaii—Honolulu, May 26. 

Illinois—Hotel Sherman, May 28 and 29. 
Indiana—Indianapolis, July 7 and 8. 
lowa—Cedar Rapids, June 24 and 25. 
Kentucky—Henderson, July 14 and 15. 
Maryland—Hotel Chelsea, Atlantic City, N. 
., June 24, 25 and 26. 
Michigan—Detroit, June 25 and 26. 
Minnesota—St. Paul, July 27, 28 and 29. 
New Hampshire—Hotel Wentworth, New- 
castle, June 26. 

New Jersey—Atlantic City, June 11 and 12. 

North Carolina—Asheville, June 29, 30 and 
July 1. ; 

Ohio—Cedar Point, July 6, 7 and 8. 

Pennsylvania—Bedford Springs, June 22, 23 
and 24. 

Texas—El Paso, July 1, 2, 3. 

West Virginia—Wheeling, July 28, 29. 

Wisconsin—Milwaukee. September 28, 29 and 
30. 





— 








CORRESPONDENCE. 


SUITS AGAINST RAILROADS UNDER FED- 
ERAL CONTROL. 





Editor Central Law Journal: 

I have just read Br. Edgar Watkins’ article 
in your issue of April 2nd, page 245, relative 
te suits against railroads under Federal control. 
I also recall the former article by Mr. Watkins. 

Mr. Watkins apparently takes the position 
that General Order No. 50 of the Director Gen- 
eral is not valid because the act of Congress 
permits causes of action arising during Federal 
controi to be prosecuted against the carrier. It 
will be noticed that the act does not say that 
suits would be prosecuted against the railway 
company but against the carrier and the car- 
rier during Federal control is the entity oper- 
ated by the Government. The railroad com- 
pany has nothing to do with it. I have never 
been able to come to any other conclusion than 
the one arrived at in Haubert v. B. & O. R. R., 
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259 Fed. 362. The Court held there that it 
would be unconstitutional to make the B. & O. 
R. R. responsible for the result of the negligence 
by the Government. It may be that the Gov- 
ernment had employed some negligent servant 
which the Railroad Company would not have 
employed, and some other employe or the pub- 
lic may have been injured by this negligent 
employe. 

IT have never been able to understand why 
plaintiffs persisted in asking judgment against 
the Railroad Company instead of the Director 
General, unless the plaintiff was seeking some 
ulterior benefit. Suppose in the Haubert case 
the plaintiff had taken judgment against the 
B. & O. R. R. Company for damage caused by 
the Director General. The Director General 
not being a party to the suit. And now the 
Government having relinquished control he 
could take his execution against the B. & O. 
Company and they would have no defense be- 
cause it is clear that under any system of 
logical reasoning that whatever would be suffi- 
cient to restrain Haubert from having execu- 
tion would have also been a good defense if in- 
terposed in the suit where judgment was sought. 
The judgment roll would not show that the 
Government had any connection with the cause 
of action and would not show that the Govern- 
ment was in any way liable and could not 
show it properly unless the Government had 
had its day in court. 


While, if the Director General was made 
a party and makes his defense, then when the 
Government comes to pay the judgment as it 
would have to do, the judgment itself would 
show that it was such a judgment that the 
Government would be bound by it. 

The question as to whether the company or 
the Government should ultimately pay the 
amount adjudged should be decided in the trial 
where the judgment is obtained and it could 
not be properly decided unless the Director 
General was a party. 

When the law provides that suits may be 
brought and judgment rendered as provided by 
law it means that the substantial rights of the 
parties should be decided by the law as it 
existed prior to Government control. Suppose 
one cause of action arose in December, 1917, 
and another arose in January, 1918, after Gov- 
ernment control; if both suits were against the 
Railroad, how could we know which one the 
Government should pay? 

The Government should be bound on the face 
of the judgment. 

F. H. PRENDERGAST. 

Marshall, Tex. 





LIMITATIONS ON THE POWER TO AMEND 
THE FEDERAL CONSTITUTION. 





Editor, Central Law Journal: 


I desire through the columns of your widely 
read Journal to propound two questions to the 
lawyers represented by Mr. Wayne B. Wheeler, 
in your Journal of February 27, 1920, and Mr. 
William L. Frierson, in the Harvard Law Re- 
view for March, 1920. 

Both of those gentlemen concur in Mr. Frier- 
son’s proposition on page 665, 33 Harvard Law 
Review, March, 1920, as follows: 


“The legislatures of three fourths of the states 
are clothed with the final and absolute power 
of determining whether an amendment regular- 
ly proposed is wise, desirable, or necessary. 
When this power has been exerted, as in the 
ease of the Eighteenth Amendment, there is 
no power in our government to prevent the 
amendment from becoming a part of the Con- 
stitution.” 


Suppose the legislatures of three fourths of 
the States, after necessary prerequisites have 
been complied with, have ratified a proposed 
amendment to the Constitution of the United 
States, repealing Article V in toto, and pro- 
clamation to that effect has been made by the 
Secretary of State of the United States, what 
legal redress have the objecting States? 

Or suppose an amendment has been proclaimed 
as having been adopted by three fourths of 
the States, which requires representation of 
States in the Senate to be proportional to 
population, what legal redress have the ob- 
jecting States? 

According to the dicta of Mr. Wheeler and 
Mr. Frierson, “there is no power in our Gov- 
ernment to prevent the amendment from becom- 
ing part of the Constitution.” 

The Constitution nowhere declares that Ar- 
ticle V cannot be amended or repealed. There 
is nothing sacro-sanct in Article V on its face, 
and there is no provision in the Constitution 
which exempts that article from amendment 
more than any other article of the Constitution 
of the United States. The same power which 
enacted Article V of the Constitution can amend 
or repeal it. 

The United States are nothing but a political 
or governmental corporation. Like any other 
corporation, its existence is subordinate to the 
power which created it; it is not a sovereign, 
except in relation to foreign countries. At home, 
it is only a creation of the States which are 
the only sovereigns. 

FREDERICK G. BROMBERG, 

Mobile, Ala. 
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BOOK REVIEW. 





CORPUS JURIS VOLUME 14. 





The long looked-for volume of Corpus Juris 
on the subject of Corporations has at last ap- 
peared. It was delayed because of the death 
of William Lawrence Clark, to whom the task 
of preparing the article on Corporations had 
been assigned. The article on Corporations 
completely fills Volume 14 and will require an- 
ether volume to complete it. This was prob- 
ably unexpected since volumes 15 to 18 were 
prepared and published without making any 
provision for the subject of Corporations requir- 
ing more than one volume for its treatment. 
This will necessitate the numbering of the addi- 
tional volume which will contain the discussion 
of the last six titles of the subject of Corpora- 
tions, Volume 14a. 


The discussion of the rules of law governing 
this most important of all business organiza- 
tions is thoroughly practical. The authorities 
have been exhaustively cited and analyzed. This 
analysis, such a valuable characteristic of 
Corpus Juris, is carried out with such detail 
that almost every possible variation in the ap. 
plication of the legal principles applicable to 
corporations is set forth and discussed either 
in the text or in the notes. To give one in. 
stance, the subject of the liability of promoters 
is treated with a wealth of detail hardly to be 
found in any other treatment of that important 
subject. 


The general treatment of the subject is di- 
vided into nineteen titles. I, In General; II, 
Incorporation and Organization; III, Corporate 
Existence and Franchise; IV, Defective Incor- 
poration; V, Promotion of Corporations; VI, 
Corporate Name, Seal, Domicile and Place of 
Business; VII, By-Laws, Rules, Regulations and 
Records; VIII, Capital Stock; IX, Subscription 
to Capital Stock; X, Transfer, Sale, Mortgage 
or Pledge of Stock; XI, Dividends; XII, Mem. 
bers and Stockholders. These titles are dis- 
cussed in Volume 14. The following titles will 
be treated in Volume 14a: XIII, Officers and 
Agents; XIV, Corporate Powers and Liabilities; 
XV, Insolvency and Receivers; XVI, Reincor- 
poration and Reorganization; XVII, Consolida- 
tion; XVIII, Dissolution and Forfeiture of 
Franchise; XIX, Foreign Corporations. 


The tremendous importance and vitality of 
the subject of Corporations in respect to the 
number and variety of the legal problems which 
it presents is evidenced by the great number 
of cases which are cited in this volume. It is 
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unlikely, however, that this great flood of cases 
will subside for some time and we may 
expect to see fine distinctions made still finer 
until the dividing of a hair between north and 
northwest side will not seem to be an extrav- 
agant simile by which to compare the close 
reasoning of the courts on questions connected 
with this growing branch of the law. The pub- 
lishers of Corpus Juris expect to keep abreast 
of the new cases by the publication of Annual 
Annotations. 

Printed on 1,138 pages of thin paper, bound 
in buckram and published by The American 
Law Book Company, New York. 








HUMOR OF THE LAW. 





“Poor old Bill ain’t ’arf up against it! His 
firm ’ave agreed to the strike terms, an’ ’is lot 
‘ave to go back to work.”—Kansas City Star. 





“Judge, I wish you’d put me on probation.” 

“How long did I sentence you for?” 

“One year. But I want to get married.” 

“You wish me to substitute for a sentence of 
one year a sentence for life? That would be 
unconstitutional.” — Louisville Courier-Journal. 


Smith—I lost my identity for two whole 
weeks last summer. 

Jones—How did it happen? 

Smith—Spent my vacation among wife’s rela- 
tions, where I was simply known as Anna’s 
husband.—Philadelphia Inquirer. 





A few compliments to the men of Salem: 


“You may know a Salem man when you meet 
him in the world over. He carries about him a 
little auld lang syne that shows where he came 
from. Sometimes it is in the cut of his jib, 
sometimes of his coat, sometimes it is the way 
in which he shoots across a street, always slant- 
ing, never at right angles, or from his style of 
shortening things in the way he utters some 
familiar words; he never takes off his coat, but 
his ‘cote’; he never rides upon the road, but 
always ‘rode’; and if you should pick up a final 
‘g’ in ‘ing’ you may be sure some of the Salem 
people are the unfortunate ones who have 
dropped it.’—Address at the Fifth Half Century 
Anniversary of the Landing of John Endicott at 
Salem, Sept. 18, 1878. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Bailment—Ordinary Care.—While the de- 
struction or loss of property in hands of bailee 
is not conclusive on question of bailee’s negli- 
gence, the failure to return the property requires 
bailee to show that it exercised ordinary care 
while property was in its custody.—Beck v. Wil- 
kins-Ricks Co., N. C., 102 S. E. 313. 


2. Bankruptey—Adjudication. — A bankrupt 
cannot waive and thus nullify the provisions of 
the bankruptcy law, an adjudication in bank- 
ruptcy operating not only for the benefit of the 
bankrupt, but also for his general creditors.— 
Mechanics’ & Traders’ Ins. Co. v. MeVay, Ark., 
219 S. W. 34. 


3. Concealment. — Omission from a bank- 
rupt’s schedules of corporate stock having no 
possible value held not a concealment of assets 
which defeats the right to discharge.—In re 
Hughes, U. 8. C. C. A., 262 E. 500. 


4. Preference.—Where insolvent who after- 
wards became a bankrupt, having sold to de- 
fendant forged notes and mortgages purchased 
by defendant as an investment for his wife, 
was forced to refund the payment made, evi- 
dence held to show that such payment did not 
constitute a preference; defendant having no 
mere than a suspicion that the seller was then 
insolvent.—Craig v. Sharp, Mo., 219 S. W. 98. 








5. Banks and Banking—Depositor.—A bank 


becomes the absolute owner of money deposited 





with it to the general credit of a depositor, in 
the absence of any special agreement import- 
ing a different character into the transaction. 
—Johnson v. Barton, Fla., 83 So. 722. 


6. Bills and Notes—Transfer.—The  trans- 
feree of a negotiable paper before it is due 
cannot be affected by any agreement or un- 
derstanding between other parties thereto, un- 
less notice of such agreement or understand- 
ing is brought home to transferee.—Hart v. 
Metropolitan Discount Co., Ga., 102 S. E. 375. 

7. Burglary—Burden of Proof.—In a _ prose- 
cution for breaking and entering a railroad 
ear belonging to one company in _ possession 
of another, the state has the burden of show- 
ing such possession.—State v. Dolson, Iowa, 
176 N. W. 678. 


8. Carriers of Goods—Discrimination. — Al- 
leged discrimination in favor of express com- 
panies not justifying other’s refusal to com- 
ply with rule as to messengers.—Director Gen- 
eral of Railroads vy. People’s Express, Mass., 
126 N. E. 417. 

9. Carriers of Passengers—Baggage. — The 
common-law rule is that a common carrier 
of passengers carries the ordinary baggage of 
passengers as an incident to the contract of 
passenger carriage; and the limitation of lia- 
bility to a loss of baggage exclusive of mer- 
chandise follows from the nature of the con- 
tract.—MecQuat v. Cook’s Taxicab & Transfer 
Co., Minn., 176 N. W. 763. 

10. Commerce—Telegraph Messages.—In an 
action for a penalty under Rev. St. 1909, § 
3330, for failure to promptly transmit and 
deliver telegraph messages, where it appeared 
that the message was sent from a point within 
the state to another point within the state, 
but routed through a point in another state 
from which it was relayed to its destination, 
the message was an interstate one governed 
by the Laws of Congress, and the state special 
penalty statutes were not applicable.—Foster 
v. Western Union Telegraph Co., Mo., 219 S. 
W. 107. 

11. Compromise and Settlement—<Accord and 
Satisfaction——While the holder of a tax bill 
offered to accept less than was due—that is, 
the face of the bill exclusive of interest—but 
withdrew the offer before any payment was 
made thereon or even proper tender of pay- 
ment, if the transaction was a compromise, 
there was no sufficient settlement, if an accord, 
no sufficient satisfaction, to make the new 
agreement a merger of the old demand and to 
bar all action thereon.—Chapman v. Adams, 
Mo., 219 S. W. 132. 


12. Contracts—Construction.—Where an _ in- 
strument is susceptible of two constructions, 
one of which would make it legal and the 
other illegal, the former construction should 
always be adopted by the court.—Southland 
Life Ins. Co. v. Hopkins, Tex., 219 S. W. 254. 

13. Substantial Performance.—“Substantial 
performance” means not doing the exact thing 
promised, but doing something else that is 
just as good, or good enough for both obligor 
and obligee.—Dorrance v. Barber & Co., U. S. 
Cc. C. A. 262 Fed. 489. 
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14. Corporations—Accepting Benefits.—W here 
a private corporation accepts the benefits of a 
contract made on its behalf by an unauthor- 
ized agent, and thereby ratifies the contract 
in its entirety, it is beund to perform the 
obligations provided by the contract to be per- 
formed on its part.—QOhafin v. Main Island 
Creek Coal Co., W. Va., 102 S. E. 291. 





15.——Feoreign Corporation.—A foreign cor- 
poration, as such, is subject to foreign attach- 
ment.—Lehigh Coal & Navigation Co. v. Skeele 
Coal Co., Pa. 109 Atl. 160. 


16. Inspection of Books.—A _ stockholder 
has the right to know how the affairs of 
the company are conducted, and whether the 
capital is being prudently and profitably em- 
ployed, and to inspect the books to obtain 
such knowledge; the right resting on the 
fact of ownership.—Otis-Hidden Co. v. Scherich, 
Ky., 219 S. W. 191. 


a3 Slander.—A corporation is not liable for 
damages resulting from the speaking of false, 
malicious, or defamatory words by one of its 
agents, even where in uttering sueh words the 
speaker was acting for the benefit of the cor- 
poration, and within the scope of the duties 
of his agency, unless it affirmatively appears 
that the agent was expressly directed or au- 
thorized by the corporation to speak the words 
in question.—Headley v. Maxwell Motor Sales 
Corporation, Ga., 102 S. E. 374. 








18. Covenants—Personal.—A covenant against 
incumbrances is not a covenant rtnning with 
the land, but in the nature of a personal cove- 
nant.—Levine v. Hull, Md., 109 Atl. 141. 


19. Criminal Law—Accomplice. — An accom- 
plice cannot be corroborated by proof of his 
own acts and statements in the absence of the 
accused, nor can an accomplice corroborate him- 
self.—Fitzgerald v. State, Tex., 219 S. W. 199. 

20. Accomplice.—To sustain a conviction 
on the testimony of an accomplice, there must 
be corroborating circumstances which, in them- 
selves and independently of the accomplice tes- 
timony, directly connect the defendant with the 
crime, or lead to the inference that he-is guilty. 
—Roberson y. State, Ga., 102 S. E. 378. 


21. Confession.—A confession is an admis- 
sion or acknowledgment of guilt of the very of- 
fense charged which may be made by accused’s 
statement in the form of a conclusion that he 
is “guilty” or by his admission of the essential 
facts constituting the crime; but an admission 
or the truth of facts not in themselves sufficient 
to constitute the alleged offense is not a confes- 
sion of guilt, although the admission as to the 
facts may be admissible in evidence in support 
of the charge.—State vy. Cook, Iowa, 176 N. W. 
674. 

22. Damages—Mortality Tables—In an ac- 
tion for damages sustained in an automobile 
collision, it was not error to admit in evidence 
the Carlisle Mortality Table, over the objec- 
tions that it was irrelevant, and that there 
was no allegation or proof of permanent in- 
jury or reduced earning capacity, and no proof 
of the value of plaintiff’s services.—Pidcock 
v. West, Ga., 102 S. E. 360. 

















23. Death—Eye Witness.—One instantly 
killed at railroad crossing, no -witness seeing 
the tragedy, is presumed to have been in the 
exercise of due care; that is, such care as a 
reasonably prudent person, in his situation 
and with his knowledge, would ordinarily and 
reasonably exercise.—Tibbels v. Chicago Great 
Western R. Co., Mo., 219 S. W. 109. 

24. Deeds—Conflicting Provisions.—In the 
construction of deeds, the intention of the 
grantor, if it plainly appears from an inspec- 
tion of the instrument, will overcome contra- 
dictory or conflicting stipulations or condi- 
tions, and control the construction absolutely. 
—Preston v. Wells, Ky., 219 S. W. 173 


WA 





Public Policy—Where grantors had 
been indicted for murder, deed in considera- 
tion of grantee’s agreement to get them out of 
trouble held void as against public policy; the 
consideration being an agreement to defeat 
the administration of criminal laws.—Mounts 
v. Charles, Ky., 219 S. W. 184. 


26.——Trust Fund.—Where a _ person dies 
owing a debt his creditors may in equity follow 
assets left by such person in the hands of a dis- 
tributee, and where the assets received by the 
distributee are sufficient to pay the debt, the 
ereditors may obtain a personal judgment 
against the distributee for the amount of his 
debt in view of Civ. Code 1910, § 3785.—Morri- 
son v. Fidelity & Deposit Co. of Maryland, 
Ga., 102 S. E. 354. 


27. Divoree—Cruelty.—It is only when 
cruelty becomes a danger to life that a cause 
of action accrues therefor.—Hickman y. Hick- 
man, Iowa, 176 N. W. 698. 

28: Perjury.—False swearing or perjury 
upon the original case is not such fraud as 
will alone justify the vacation of a judgment 
and the granting of a new trial upon a peti- 
tion in equity filed after the term at which 
judgment was entered.—Holmes vy. Hoimes, 
Iowa, 176 N. W. 691. 

29. Equity—Laches.—To make applicable 
the law of laches it should appear that defend- 
ants had been led into changing their cona:- 
tion with respect to the property, so that it 
would be inequitable to allow plaintiffs to be 
preferred on their legal rights.—Lesser_ v. 
Reeves, Ark., 219 S. W. 15. 

30. Multifariousness.—Bill by minority 
stockholders to restrain corporation from pay- 
ing excessive salaries to directors not multi- 
farious.—Almy v. Almy, Bigelow & Washburn, 
Mass., 126 N. E. 417. 

31. Relief.—Equity looks to substance 
rather than to form, and will not sanction an 
unconscionable result merely because it may 
have been brought about by means which sim- 
ulate legality. (Per Walker, C. J., and Will- 
iamson and Williams, JJ.)—Johnson vy. United 
Rys. Co. of St. Louis, Mo., 219 S. W. 38. 

32. Executors and Administrators—Funeral 
Expenses.—Expenditures for publishing cards 
of thanks in newspapers and mailing them to 
sympathetic friends for the purpose of express- 
ing appreciation constitute no part of the fu- 
neral expenses, and was not a proper charge 
against the estate of the deceased as a part of 
the “funeral expenses.’—Oster’s Ex’r v. Ohl- 
man, Ky., 219 S. W. 187. . 

33. Frauds, Statute of—Fraud.—In order to 
prevent a statute intended to prevent fraud 
from being the means of perpetrating fraud, 
the law treats as a nullity a written contract 
fraudulently obtained.—Suber v. Parr Shoals 
Power Co., S. C., 102 S. E. 335. 


34. Modification.—A contract which must 
under the statute of frauds be in writing, and 
which accordingly is put in writing and duly 
executed, cannot be subsequently modified by a 
parol agreement.—Elrod v. Camp, Flanigan & 
Toole, Ga., 102 S. E. 357. 


35. Partnership.—A partnership agreement 
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by parol evidence.—Blythe, Markley, Rule & 
Smith v. Cummins, Iowa, 176 N. W. 688. 

36. Fraudulent Conveyances. — Badge of 


Fraud.—The transfer of substantially all of the 


property of the judgment debtor when embar- 
rassed financially; the transfer by the debtors 


in anticipation of a suit; failure to put convey- 
ances on record under certain circumstances; 
the unexplained retention by grantors of the 
possession of property transferred—are badges 
of fraud.—Central City Sav. Bank v. Snyder, 
lowa, 176 N. W. 695. 


37. Bulk Sales Law.—A 
goods in violation of the Bulk Sales Law is 
fraudulent and void.—Peters Branch Interna- 
tional Shoe Co. v. Gunn, Miss., 83 So. 742. 

38. Garnishment—Agent.—An agent of the 
defendant may be held as garnishee for prop- 
erty or moneys of the defendant in his posses- 
sion.—Dakota Nat. Bank, v. Brodie, N. D., 176 
N. W. 738. 

39. Homestead — Abandonment.—Any dura- 
tion of absence from a homestead is not in it- 
self conclusive of the fact of abandonment.— 
Warner v. Hopkins, S. D., 176 N. W. 746. 

40. Estoppel.—A. wife who with knowledge 
of the material facts, and in the absence of 
fraud, voluntarily joins her husband in the con- 
veyance of a homestead, is therearter estopped 


sale of a stock of 








from asserting any right, title, or interest 
therein.—Laughlin v. Gardiner, Neb., 176 N. W. 
727. 

41. Homicide—Self-Defense.—That the De- 
fendant had had previous difficulties with de- 


ceased, and that he may have been under a 
peace bond, would not deprive him of his plea 
of self-defense if he comes within the require- 
ments of the self-defense law.—State v. Gibbs, 
S. C., 102 S. E. 333. : 

42. Indemnity — Liability. — An _ instrument 
acknowledging the signers to be indebted on 
condition that others abide the condition of 
their appearance bond, which was given to one 
who procured the bond to protect him against 
liability, is an obligation against liability, not 
of indemnity for loss and the right of action 
thereon accrues when his liability becomes 
fixed.—Bray vy. Culp, Mo., 219 S. W. 129. 

43. Injunction — Easement.— An _ injunction 
will lie to prevent a wrongful act, if the con- 
tinuance of such acts will in time ripen into an 
easement in favor of defendant, which will 
operate to deprive plaintiff of the use of his 
property, or some part thereof, or where rt 
takes from him the substance of his estate, 
though the immediate damage inflicted is inap- 
preciable.—Lindsay-Strathmore Irr. Dist. v. Su- 
perior Court of Tulare County, Cal., 187 Pac. 
1056. 

44.—-Peaceful Picketing.—Peaceful picket- 
ing engaged in for purpose of persuasion may 
be enjoined.—Baldwin Lumber Co. v. Local No. 
560, International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers of America, 
N. J. 109 Atl. 147. 

45. Insurance—Accident.—There can be no 
recovery under an accident policy if the insured 
does a voluntary act the natural, usual, and to- 
be-expected result of which is to bring injury 
upon himself; injury or death so occurring, not 
being produced by “accidental means” in any 
sense o§ the word, legal or colloquial.—Horton 
v. Travélers’ Ins. Co., Cal., 187 Pac. 1070. 

46.——Cancellation.—Where insurer, gave no- 
tice that on a fixed date it would cancel the pol- 
icy, and insured accepted the notice as a cancel- 
lation and retained the unearned premium re- 
turned to him, he is bound by the acceptance.— 
Malin v. Netherlands Ins. Co., Mo., 219 S. W. 143. 

47. Forfeiture.—There is no forfeiture or 
denial of liability when the insurer treats the 
policy sued upon as a valid or binding contract. 
—Dodder v. Pacific Mut. Life Ins. Co. of Califor- 
nia, Neb., 176 N. W. 730. 

48. Insurable Interest.—The owner of a 
vendor’s lien on real property owns an insur- 
able interest therein, where there is no provi- 
sion in the contract of insurance, providing that 














W JOURNAL 


the insurer shall own the exclusive or uncondi- 
tional title in the property.—Farmers’ Mut. Fire 
Ins. Ass’n v. Hodges, Ark., 219 S. W. 13. 


49. Oral Contract.—An oral contract witn 
an insurer's agent for the renewal of a fire pol- 
icy at its expiration is binding on the insurer 
and sufficient, although it was not reduced to 
writing until after the fire—American Cent. 
Ins. Co. v. Robinson, Tex., 219 S. W. 277. 

50. Waiver.—Acceptance of premium after 
it became due could not be a waiver of such 
provision, where insured was sick at the time 
and the insurer did not know it, as a waiver 
cannot exist without knowledge of the facts.— 
Wiser v. Central Business Men’s Ass'n, Mo., 219 








S. W. 102. 
51. Judgment—Collateral Attack.—A decree 


of a court having jurisdiction in a proceeding, 
in all respects regular on its face as to parties, 





cannot be attacked collaterally.—Stocks  v. 
Stocks, N. C. 102 S. E. 306. 





Default—Where the defendant was of 
sound mind, and, though his bodily infirmities 
confined him, carried on business and defended 
other suits, a default judgment against such 
defendant will not be vacated on account of ex- 


52. 


cusable neglect, because of his’ infirmities.— 
Jernigan v. Jernigan, N. C., 102 S. E. 310. 





53. Intervention.—Where a suit is brought 
on behalf of all persons similarly situated, such 
persons are quasi parties, and may intervene 
and make themselves actual parties when nec- 
essary for the protection of their interest, and 
they are bound by the decree.—Lindsay-Strath- 
more Irr. Dist. v. Superior Court of Tulare 
County, Cal., 187 Pac. 1056. 

54. Res Judicata.—A fact distinctly put in 
issue and directly determined by a court of 
competent jurisdiction as a ground of recovery 
cannot be disputed in a subsequent suit between 
the same parties, even if the second suit is fora 
different cause of action.—Lyons y. Empire Fuel 
Co., M. S. C. C. A., 262 Fed. 465. 

55. Landlord and Tenant — Dispossession.— 
Where a third person officiously and mis- 
chievously attempts to dispossess a tenant by 
denying the lessor’s title and raising doubts in 
minds of tenant and negro subtenants on a 
plantation as to whether, in view of pending or 
threatening litigation, they will realize anv- 
thing from improvementt of labor, with result- 
ing failure of lessor to receive share of crop 
agreed on as rental, he may recover in an ac- 
tion in damages.—Martin vy. Sterkx, La., 83 So. 
776. 

56. 
ily of tenant have 
landlord than has 
Mass., 126 N. E. 425 

57. Surrender.—No surrender in absence of 
abandonment of possession by lessee.—People’s 
Express v. Quinn, Mass., 126 N. E. 423. 

58. Libel and Slander—By Innuendo.—Words 
not in themselves conveying any defamatory 
meaning may by innuendo be shown to charge 
commission of a crime, but for such purpose 
new matter cannot be introduced, and the act- 
ual meaning of the words cannot be enlarged. 
—Fuson v. Abilene Gas & Electric Co., Tex., 219 
S. W. 208. 

59. Privilege.—Fair criticism of qualifica- 
tions and conduct of officials and candidates for 
public office is qualifiedly privileged.—State v. 
Greenville Pub. Co., N. C., 102 S. E. 318. 

60. Limitation of Actions. — Discovery 
Fraud.—A fraud concealed, or committed in 
such a way as to conceal itself, will toll the 
limitation statute until discovery of the fraud. 





Guests.—Guests and members of fam- 
no greater rights against 
he.—Angevine v. Hewitson, 











of 


—U. S. v. Woolley, U. S. D. C., 262 Fed. 518. 
61.——Partial Payments.—Partial payments 


by maker of note not binding on comaker for 
purposes of interrupting statute.—Fletcher v. 
Sturtevant, Mass., 126 N. E. 428. 

62. Marriage—Annulment.—A marriage can 
be set aside on the ground of fraud only on 
proof of deceit touching matters constituting 
the essentials of the marriage relation, and a 
woman cannot procure annulment of a marriage 
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because of the falsity of the man’s representa- 
tions as to his character, social standing, and 
fortune.—Jakar y. Jakar, S. C., 102 S. E. 337. 

63. Master and Servant—Contributory Negli- 
gence.—The distinction between contributory 
negligence and assumption of risk depends on 
whether the servant has made a careless choice 
between safe and unsafe ways of discharging 
his duties, or whether he has failed to take 
some precaution outside of the discharge of 
those duties.—Anzolotti v. McAdoo, U. S. D. C., 
262 Fed. 568. 

64. Proximate Cause.—Negligence of rail- 
road employe in entering a tank car with a 
torch, causing an explosion and a fire, cannot 
be regarded as the proximate cause of the death 
of another servant who was injured and over- 
heated while subsequently fighting the fire.— 
Gulf, C. & S. F. Ry. Co. v. Bennett, Tex., 219 S. 
W. 197. 

65. Safe Working Place.—It is the em- 
ployer’s duty to use ordinary care to provide 
employe a safe working place.—Houston & T. 
Cc. R. Co. v. Long, Tex., 219 S. W. 212 


66. Mechanie’s Lien—Priority—The mechan- 
ic’s lien which attaches prior to the purchase 
of the property is superior to the homestead 
claim of the purchaser’s wife.—Ketcham v. 
Cunliff, Okla., 187 Pac. 1095. 

67. Mortgages—Estoppel.—The rule that one 
buying a non-negotiable security, such as a 
mortgage, takes it subject to all equities exist- 
ing between the original parties, is inapplicable 
where the original parties have by their con- 
duct, acts, or omissions estopped themselves 
from asserting existence of such equities.— 
Middleton v. Cockfield, S. C., 102 S. E. 328. 

68. Setting Aside Sale.—Collusion between 
the trustee and mortgagee or management of 
the sale to preclude fair competition in bidding, 
particularly when the purpose is to favor some 
would-be purchaser, is cause for setting aside 
a sale by the trustee under trust deed.—Borth 
v. Proctor, Mo., 219 S. W. 72. 

69. Neglizence. — Unavoidable Accident. — 
Damages for injuries proximately resulting 
from unavoidable accident are damnum absque 
injuria.—Crow v. McAdoo, Tex., 219 S. W. 241. 

70. Patents—Interference.—In patent inter- 
ference cases where a patent has issued to the 
senior party before the junior party files his ap- 
plication, the junior party must establish that 
he is the inventor beyond reasonable doubt.— 
Braun v. Wiegand, D. C., 262 Fed. 647. 

71. Patentability —Failure to appreciate 
the patentability of an invention does not ex- 
cuse either failure to reduce it to practice or 
making timely application for letters patent.— 
Reichel v. Dorset, D. C., 262 Fed. 652, 

72. Partition—Equity—Where there is a 
partition in fact between tenants in common 
and a part performance, court of equity will 
enforce such partition—Sowers v. Keedy, Md., 
109 Atl. 143. 

73. Partnership—Settled Account.—A_ writ- 
ten agreement between partners concerning 
previous transactions in the practice of law, 
fixing the amount due in respect to such trans- 
actions, examined and signed by the partners. 
whereby one of the partners promised to pay 
the balance shown to be due from him to the 
other, created an account stated, and not a “set- 
tled” account as that term is generally under- 
stood, since the balance was not in fact paid.— 
Dempsey v. McGinnis, Mo., 219 S. W. 148. 

74. Principal and Agent.—Ratification.—A 
transaction entered into by one in reference to 
the property of another, although without au- 
thority, must be ratified or repudiated as a 
whole, and a benefit cannot be accepted under 
it without being subject to its burdens.—Wil- 
kins-Ricks Co. v. Welch, N. C., 102 S. E. 316. 


75. Quieting Title—Cancellation.—To entitle 
one to maintain a bill for the cancellation, as a 
cloud on his title, of a deed purporting to con- 
vey the minerals in his land, he must show him- 
self to be the owner of such minerals.—Feather 
v. Baird, W. Va., 102 S. E. 294. 
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76. Railroad—Negligence per se.—An auto- 
mobile driver, who attempts to beat an ap- 
proaching train across a crossing, is negligent 
as a matter of law.—Puhr vy. Chicago & N. W. 
Ry. Co., Wis., 176 N. W. 767. 

77. Signals.—The failure to give notice of 
a train’s approach to a much-used public cross- 
ing by sounding the whistle or bell is negli- 
gence.—Goff v. Atlantic Coast Line R. Co., N. C., 
102 S. E. 320. 


78. Sales—Contract.—In action for failure to 
deliver a quantity of molasses to be manufac- 
tured, that defendant did not make enough mo- 
lasses to fill his contract is not an excuse for 
failure to perform; the written terms of the 
sale being unconditional and for a fixed quan- 
tity at a definite price, and it being the seller’s 
duty to see that the purchaser understood any 
conditions which seller wished to impose.— 
Penick & Ford v. C. Lagarde Co., La., 83 So. 
787. 

79. Installment Deliveries.—A contract for 
sale and purchase of 12,000 tons of coal per year 
for three years, 1,000 tons to be delivered each 
month and paid for the succeeding month, anda 
further providing that, if the mines were un- 
able to operate, or output was curtailed, from 
causes beyond seller’s control, it should not be 
liable for failure to make shipments “during 
such periods,” held severable as to each month’s 
deliveries.—Atlantic Steel Co. v. R. O. Campbell 
Coal Co., U. S. D. C., 262 Fed. 555. 


80. Sunday—Completion of Contract.—Where 
negotiations for a contract are made on Sunday, 
and on a subsequent secular day an act is done 
by the parties which completes the void Sun- 
day contract, the Sunday negotiations are 
deemed reaffirmed on such subsequent secular 
day, and thus form the basis of either validat- 
ing the void Sunday contract or of showing lia- 
bility for a tort which induced the execution of 
the new or completed contract on the secular 
day.—Mann v. Becker, Wis., 176 N. W. 765. 

81. Taxation—Domicile.—The personal prop- 
erty of a deceased person in the hands of his 
executors during the settlement of the estate is 
taxable at the place of the domicile of the dece- 
dent, if a resident of the state——City of Blakely 
v. Hilton, Ga., 102 S. E. 340. 

82. Vendor and Purchaser—Rescission—A 
party who desires to rescind his contract for 
the purchase of land, on the ground of fraud, 
must act promptly after discovering the facts. 
—Fleming v. Harris, Ark., 219 S. W. 33. 

‘83. Wills.—Acknowledgment.—Where  testa- 
tor requested a justice of the peace to take his 
acknowledgment to the singnature of a will, and 
the justice did so, appending his signature as 
justice, that the justice was of opinion that he 
was not requested to sign as a witness did not 
prevent his signature from so operating.—Til- 
ton v. Daniels, N. H., 109 Atl. 145. 

84. Condition Precedent.—No particular or 
technical words are necessary in a will to con- 
stitute a condition, either precedent or subse- 
quent, and it is not necessary that a right of re- 
entering be reserved or that a forfeiture be 
provided in express terms.—Nolfe v. Byrne, 
Tenn., 219 S. W. 1. 

85. Fee Simple.—Under a will devising tes- 
tator’s land to his wife, free of all charge and 
limitation for her use and benefit forever for 
her use. to dispose of by will or otherwise as 
she deemed proper, she took a fee-simple title 
to the lawd and was expressly empowered to 
dispose of it by will or otherwise.—Denton v. 
Parsons, Ga., 102 S. E. 353. 


86. Life Estate.—A bequest to a daughter 
of certain property “free from all debts. liabili- 
ties and obligations of any husband she may 
have, and after her death said property to go to 
her children,” imported merely a life estate 
which was not enlarged into a fee by the 
further provision. “in event that said daughter 
should die without children. then I invest her 
with the right to dispose of such property by 
deed, will. or otherwise as she may think 
proper.”—Mathis v. Glawson, Ga., 102 S. E. 351. 





